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cedures, requirements, or restrictions for the
procurement of property or services by the Fed-
eral Government, except for a provision of law
that—
(1) provides for criminal or civil penalties; or
(2) specifically refers to this section and pro-
vides that, notwithstanding this section, it
shall be applicable to contracts for the pro-
curement of commercial items.
(d) Petition

In the event that a provision of law described
in subsection (c) of this section is not included
on the list of inapplicable provisions of law as
required by subsection (a) or (b) of this section,
and no written determination has been made by
the Federal Acquisition Regulatory Council pur-
suant to subsection (a)(2) or (b)(2) of this sec-
tion, a person may petition the Administrator
for Federal Procurement Policy to take appro-
priate action. The Administrator shall revise
the Federal Acquisition Regulation to include
the provision on the list of inapplicable provi-
sions of law unless the Federal Acquisition Reg-
ulatory Council makes a determination pursu-
ant to subsection (a)(2) or (b)(2) of this section
within 60 days after the date on which the peti-
tion is received.

(Pub. L. 93-400, §34, as added Pub. L. 103-355,
title VIII, §8003(a), Oct. 13, 1994, 108 Stat. 3388.)

EFFECTIVE DATE

For effective date and applicability of section, see
section 10001 of Pub. L. 103-355, set out as an Effective
Date of 1994 Amendment note under section 251 of this
title.

Section 8003(b) of Pub. L. 103-355 provided that: ‘“‘No
petition may be filed under section 34(d) of the Office
of Federal Procurement Policy Act [41 U.S.C. 430(d)], as
added by subsection (a), until after the date occurring
6 months after the date of the enactment of this Act
[Oct. 13, 1994].”

SECTION REFERRED TO IN OTHER SECTIONS

This section is referred to in section 264 of this title;
title 10 section 2375.

§431. Commercially available off-the-shelf item
acquisitions: lists of inapplicable laws in
Federal Acquisition Regulation

(a) Lists of inapplicable provisions of law

(1) The Federal Acquisition Regulation shall
include a list of provisions of law that are inap-
plicable to contracts for the procurement of
commercially available off-the-shelf items.

(2) A provision of law that, pursuant to para-
graph (3), is properly included on a list referred
to in paragraph (1) may not be construed as
being applicable to contracts referred to in para-
graph (1). Nothing in this section shall be con-
strued to render inapplicable to such contracts
any provision of law that is not included on such
list.

(3) A provision of law described in subsection
(b) of this section shall be included on the list of
inapplicable provisions of law required by para-
graph (1) unless the Administrator for Federal
Procurement Policy makes a written determina-
tion that it would not be in the best interest of
the United States to exempt such contracts
from the applicability of that provision of law.
Nothing in this section shall be construed as
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modifying or superseding, or as being intended
to impair or restrict authorities or responsibil-
ities under—
(A) section 644 of title 15; or
(B) bid protest procedures developed under
the authority of subchapter V of chapter 35 of
title 31; subsections (e) and (f) of section 23056
of title 10; or subsections (h) and (i) of section
2563b of this title.

(b) Covered law

Except as provided in subsection (a)(3) of this
section, the list referred to in subsection (a)(1)
of this section shall include each provision of
law that, as determined by the Administrator,
imposes on persons who have been awarded con-
tracts by the Federal Government for the pro-
curement of commercially available off-the-
shelf items Government-unique policies, proce-
dures, requirements, or restrictions for the pro-
curement of property or services, except the fol-
lowing:

(1) A provision of law that provides for
criminal or civil penalties.

(2) A provision of law that specifically refers
to this section and provides that, notwith-
standing this section, such provision of law
shall be applicable to contracts for the pro-
curement of commercial off-the-shelf items.

(c) “Commercially available off-the-shelf item”
defined

(1) As used in this section, the term ‘‘commer-
cially available off-the-shelf item” means, ex-
cept as provided in paragraph (2), an item that—

(A) is a commercial item (as described in
section 403(12)(A) of this title);

(B) is sold in substantial quantities in the
commercial marketplace; and

(C) is offered to the Government, without
modification, in the same form in which it is
sold in the commercial marketplace.

(2) The term ‘‘commercially available off-the-
shelf item’ does not include bulk cargo, as de-
fined in section 1702 of title 46, Appendix, such
as agricultural products and petroleum prod-
ucts.

(Pub. L. 93-400, §35, as added Pub. L. 104-106, div.
D, title XLII, §4203(a), Feb. 10, 1996, 110 Stat.
654.)

CODIFICATION

Another section 35 of Pub. L. 93-400 was renumbered
§38 and is classified to section 434 of this title.

EFFECTIVE DATE

For effective date and applicability of section, see
section 4401 of Pub. L. 104-106, set out as an Effective
Date of 1996 Amendment note under section 251 of this
title.

§432. Value engineering

(a) In general

Each executive agency shall establish and
maintain cost-effective value engineering proce-
dures and processes.
(b) “Value engineering” defined

As used in this section, the term ‘‘value engi-
neering”’ means an analysis of the functions of a
program, project, system, product, item of
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equipment, building, facility, service, or supply
of an executive agency, performed by qualified
agency or contractor personnel, directed at im-
proving performance, reliability, quality, safety,
and life cycle costs.

(Pub. L. 93400, §36, as added Pub. L. 104-106, div.
D, title XLIII, §4306(a), Feb. 10, 1996, 110 Stat.
665.)

EFFECTIVE DATE

For effective date and applicability of section, see
section 4401 of Pub. L. 104-106, set out as an Effective
Date of 1996 Amendment note under section 251 of this
title.

§433. Acquisition workforce

(a) Applicability

This section does not apply to an executive
agency that is subject to chapter 87 of title 10.

(b) Management policies
(1) Policies and procedures

The head of each executive agency, after
consultation with the Administrator for Fed-
eral Procurement Policy, shall establish poli-
cies and procedures for the effective manage-
ment (including accession, education, train-
ing, career development, and performance in-
centives) of the acquisition workforce of the
agency. The development of acquisition work-
force policies under this section shall be car-
ried out consistent with the merit system
principles set forth in section 2301(b) of title 5.

(2) Uniform implementation

The head of each executive agency shall en-
sure that, to the maximum extent practicable,
acquisition workforce policies and procedures
established are uniform in their implementa-
tion throughout the agency.

(3) Government-wide policies and evaluation

The Administrator shall issue policies to
promote uniform implementation of this sec-
tion by executive agencies, with due regard for
differences in program requirements among
agencies that may be appropriate and war-
ranted in view of the agency mission. The Ad-
ministrator shall coordinate with the Deputy
Director for Management of the Office of Man-
agement and Budget to ensure that such poli-
cies are consistent with the policies and proce-
dures established and enhanced system of in-
centives provided pursuant to section 5051(c)
of the Federal Acquisition Streamlining Act of
1994 (41 U.S.C. 263 note). The Administrator
shall evaluate the implementation of the pro-
visions of this section by executive agencies.

(¢) Senior procurement executive authorities
and responsibilities

Subject to the authority, direction, and con-
trol of the head of an executive agency, the sen-
ior procurement executive of the agency shall
carry out all powers, functions, and duties of the
head of the agency with respect to implementa-
tion of this section. The senior procurement ex-
ecutive shall ensure that the policies of the head
of the executive agency established in accord-
ance with this section are implemented through-
out the agency.
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(d) Management information systems

The Administrator shall ensure that the heads
of executive agencies collect and maintain
standardized information on the acquisition
workforce related to implementation of this sec-
tion. To the maximum extent practicable, such
data requirements shall conform to standards
established by the Office of Personnel Manage-
ment for the Central Personnel Data File.

(e) Applicability to acquisition workforce

The programs established by this section shall
apply to the acquisition workforce of each exec-
utive agency. For purposes of this section, the
acquisition workforce of an agency consists of
all employees serving in acquisition positions
listed in subsection (g)(1)(A) of this section.

(f) Career development

(1) Career paths

The head of each executive agency shall en-
sure that appropriate career paths for person-
nel who desire to pursue careers in acquisition
are identified in terms of the education, train-
ing, experience, and assignments necessary for
career progression to the most senior acquisi-
tion positions. The head of each executive
agency shall make information available on
such career paths.

(2) Critical duties and tasks

For each career path, the head of each exec-
utive agency shall identify the critical acqui-
sition-related duties and tasks in which, at
minimum, employees of the agency in the ca-
reer path shall be competent to perform at full
performance grade levels. For this purpose,
the head of the executive agency shall provide
appropriate coverage of the critical duties and
tasks identified by the Director of the Federal
Acquisition Institute.

(3) Mandatory training and education

For each career path, the head of each exec-
utive agency shall establish requirements for
the completion of course work and related on-
the-job training in the critical acquisition-re-
lated duties and tasks of the career path. The
head of each executive agency shall also en-
courage employees to maintain the currency
of their acquisition knowledge and generally
enhance their knowledge of related acquisition
management disciplines through academic
programs and other self-developmental activi-
ties.

(4) Performance incentives

The head of each executive agency shall pro-
vide for an enhanced system of incentives for
the encouragement of excellence in the acqui-
sition workforce which rewards performance
of employees that contribute to achieving the
agency’s performance goals. The system of in-
centives shall include provisions that—

(A) relate pay to performance (including
the extent to which the performance of per-
sonnel in such workforce contributes to
achieving the cost goals, schedule goals, and
performance goals established for acquisi-
tion programs pursuant to section 263(b) of
this title); and

(B) provide for consideration, in personnel
evaluations and promotion decisions, of the



